UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

ELAI NE Rl CHARDSON and :
HEATHER ANTEDOVENI CO, : 3:98cv492( WAE)
Plaintiffs :
V.
COSTCO WHOLESALE CORPORATI ON
Def endant .

RULI NG ON MOTI ON FOR SUVVARY  JUDGVENT
Thi s action concerns defendant Costco Wol esal e

Corporation’s enploynment practice of |ocking enployees in the
store during its closing collection procedure. Plaintiffs Elaine
Ri char dson and Heat her Antedonenico all ege that defendant’s | ock-
in procedure violates the Connecticut CGeneral Statutes and the
federal Fair Labor Standards Act ["FLSA"], and constitutes fal se
inprisonnment. Plaintiff Richardson alleges a claimof
constructive discharge.

Def endant has filed a notion for sunmary judgnent.

Backgr ound

The parties have submtted briefs, statenments of facts
pursuant to Local Rule 9(c), and supporting exhibits. These
materials reveal the foll ow ng undi sputed facts.

Def endant Costco hired plaintiff Elaine R chardson in
Septenber, 1993, at its Waterbury, Connecticut store. She began
her career with defendant as a part tinme cashier and was nade a

full time cashier in 1994. In 1996, she was transferred to the



def endant’s warehouse in Brookfield, Connecticut, where she
wor ked as a cashier until her enploynent term nated in January,
1999.

Ri chardson received an hourly wage of $12.14 as of My,
1995; $12.67 as of August, 1995; $13.60 as of Decenber, 1995;
$14.67 as of March, 1996; and $14.92 as of June 2, 1998.

In 1998, Richardson began having work-rel ated problenms. On
January 22, 1998, Richardson was asked by a front-end supervisor
to sign off on a front-end supervisor checklist. She refused to
do so. Richardson was issued a counseling notice for this
i nci dent which she refused to sign. On April 29, 1998,

Ri chardson | eft work w thout authorization, and received verbal
counseling for this violation of Costco policy. On August 22,
1998, Richardson left work 1.2 hours prior to the end of her
shift wwth a line of waiting nenbers at her register. On August
25, 1998, Richardson received a counseling notice and was
suspended for three days without pay for this violation of Costco
policy.

Plaintiff Heather Antedonenico began her enploynment with
def endant as a seasonal part tine enployee in Septenber, 1991,
wor king as a nmenbership clerk on a part tine basis. |In January,
1992, she becane a permanent part-tine enpl oyee. At present, she
is enployed in this position.

Since February, 1997, Antedonenico has worked 30 hours per
week; prior to that tinme, she worked 20 hours per week. She has
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not worked nore than 40 hours per week since 1994. As of
Novenber, 1994, Antedonenico received an hourly wage of $13.00
per hour; and in March, 1998, Antedonenico’s hourly wage

i ncreased to $14. 00, which renmains her current wage.

At the conclusion of an enployee’s schedul ed work shift, the
enpl oyee | eaves her work station, |ogs out on defendant’s
conputerized tinme clock, collects any personal belongings in the
enpl oyee | ocker area. An enployee may then | eave the warehouse
unl ess the collection procedure has comrenced. |f an enpl oyee
who has al ready cl ocked out does not |eave the warehouse prior to
the collection procedure, that enployee remains in the warehouse
until the conclusion of that procedure.

The coll ection procedure begins after the |ast custoner
menber | eaves Costco’s Brookfield warehouse, the nenber’s exit
door is closed and | ocked, and the enpl oyee exit door is closed
and alarnmed. Generally, the collection procedure begins within
five mnutes after the enpl oyee exit door is alarned.

No enpl oyee is allowed to | eave the warehouse until the
coll ection procedure is conpleted. Enployees who have conpl et ed
their shifts have been | ocked inside the warehouse during the
coll ection procedure. At conpletion of the procedure, a manager
di sengages the alarmon the enpl oyee door so that any enpl oyee
whose shift has ended can | eave the warehouse. A nmanager then
resets the security alarmon the enpl oyee door.

During the collection procedure one person takes tills from
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the cash registers and brings themto the vault. Another person
takes the jewelry and brings it to a nmerchandi se pickup room A
total of 36 cash till and noney bags are collected during this
process. Once in the vault, the manager signs a | og show ng the
time that the cash was placed in the vault.

Plaintiffs assert that the collection procedure has taken up
to 40 m nutes on nights when they have been | ocked in the store.
Plaintiffs also state that the collection procedure can take as
l[ittle as ten m nutes.

Nei ther plaintiff has records reflecting when or how often
they remained in the warehouse during closing procedures.

Ant edoneni co clains that she has remained in the warehouse during
cl osing procedure once or tw ce since March, 1998.

Enpl oyees may | eave the warehouse during cl osing procedures
during an energency situation. However, enployees |eaving for
reasons ot her than an energency could be subject to disciplinary
action.

This action was commenced in Connecticut superior court on
March 2, 1998, and renoved to federal court on March 18, 1998.

DI SCUSSI ON

A notion for sunmary judgnent will be granted where there is
no genuine issue as to any material fact and it is clear that the
nmoving party is entitled to judgnent as a matter of law.  Cel otex

Corp. v. Catrett, 477 U.S. 317, 322 (1986). "Only when

reasonable m nds could not differ as to the inport of the
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evidence is summary judgnent proper."” Bryant v. Maffucci, 923 F

2d 979, 982 (2d Cir.), cert. denied, 502 U S. 849 (1991).

The burden is on the noving party to denonstrate the absence
of any material factual issue genuinely in dispute. Anerican

International Group, Inc. v. London Anerican |International Corp.

664 F. 2d 348, 351 (2d Gr. 1981). |In determ ning whether a
genui ne factual issue exists, the court nust resolve al
anbiguities and draw all reasonabl e inferences against the noving

party. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255

(1986) . I f a nonnoving party has failed to nake a sufficient
showi ng on an essential elenent of its case with respect to which
it has the burden of proof, then summary judgnent is appropriate.

Celotex Corp., 477 U.S. at 323. If the nonnoving party submts

evidence which is "nerely colorable,” legally sufficient
opposition to the notion for summary judgnment is not net.
Anderson, 477 U.S. at 249.

Counts One and Two

Plaintiffs’ count one alleges that, under the Connecti cut
CGeneral Statutes Section 31-76b(2)(A), plaintiffs are entitled to
wages for tine spent "on the prem ses...after the warehouse has
closed, until all of the cash and jewelry and drawers are
collected and verified" and during their off-duty hours, and
 unch hours when they have been asked to read adm nistrative and
training materials. In count two, plaintiffs allege that Costco
enpl oyed them for workweeks in excess of 40 hours w thout
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overtime conpensation, and that Costco failed to pay thema
m ni mum wage, in violation of the FLSA and Connecticut | aw.

Def endant urges entry of sunmmary judgnment on these clains
because (1) plaintiffs’ clains are barred by the relevant statute
of limtations, (2) the tinme in question is not conpensable as
"work," (3) plaintiffs cannot support their clainms wth proof,
and (4) the anpunt of tinme in question is de m ninus.

The court notes that defendant’s brief attacks the nmerits of
plaintiffs’ claimthat defendant failed to pay wages for tinme
spent wat chi ng videos and readi ng enpl oyee material during |unch
hours and breaks. However, plaintiffs’ opposition brief
addresses only the clains relevant to defendant’s |ock-in closing
procedure. Accordingly, the court deens this portion of
plaintiffs’ clains to be waived. This ruling addresses the
argunents relevant to defendant’s | ock-in closing procedures.

Def endant argues first that plaintiffs’ clains are barred by
the applicable two year statute of limtations. 29 U S C § 255

C.GS 8§ 52-596; Butler v. MlIntosh, 1997 W. 112010, at * 5(Conn

Super. 1997). Plaintiffs make no attenpt to assert that the
FLSA's three-year statute of limtations period for clains
"arising out of a wilful violation" applies to this case. See

McLaughlin v. Ri chardson Shoe Co., 486 U.S. 128, 133 (1988).

Accordingly, the Court will dismss plaintiff’s clains based on
conduct that occurred prior to March 2, 1996. The court also

reviews the nerits of plaintiffs’ clains since the contested
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| ock-in closing procedure may have resulted in detai nment of the
plaintiffs after March 2, 1996

Connecticut Ceneral Statutes Section 31-76b(2)(A) defines
"hours worked" as "all tinme during which an enpl oyee by the
enpl oyer is required to be on the enployer’s prem ses or to be on
duty, or to be at the prescribed work place, and all time during
whi ch an enpl oyee is enployed or permtted to work, whether or
not required to do so." Thus, the determ nation of whether
plaintiffs’ claimis nmeritorious depends upon whether their tinme
spent during the "l ock-up" constitutes work as defined by the
Connecticut General Statutes and the FLSA

Work for which enpl oyees nust be conpensat ed under the FLSA
means "nental or physical exertion (whether burdensone or not)
controlled or required by the enployer and pursued necessarily

and primarily for the benefit of the enployer.” Tennessee Coal,

lron & R R v. Miscoda, 321 U. S. 590, 598 (1944). Activities

performed by enpl oyees either before or after their regular work
shifts are conpensabl e under the FLSA, when those activities are
an integral and indi spensable part of the principal activities

whi ch the workers are enployed to perform Steiner v. Mtchell,

350 U. S. 247, 253-56 (1956) (changi ng cl ot hes and showeri ng were

conpensabl e post-shift activities where enpl oyees at a battery

To interpret the Connecticut wage and hour statutes,
Connecticut courts look to authorities relevant to the FLSA. See
Canzolino v. United Technol ogi es Cor poration, 1998 W. 851407 at *
3.




production plant were exposed to dangerous toxic chem cal and
| ead) .

In this instance, plaintiffs were not required to remain
after their shift primarily for the benefit of defendant. In
fact, plaintiffs were free to | eave after their shift unless they
happened to remain on the prem ses after conmencenent of the
col l ection procedure. Accordingly, plaintiffs’ presence in the
war ehouse during the collection procedure is not an indi spensabl e
part of the plaintiffs’ principal activities.

Al though the | ock-in procedure may have benefitted defendant
by ensuring the safety of defendant’s nerchandi se and cash, the
time spent by the plaintiffs who remained in the warehouse after
their shift was not primarily for defendant’s benefit. As
def endant pointed out, the |l ock-in also safeguarded the enpl oyees
from break-ins during the collection procedure. Furthernore, the
fact that an activity gives sone benefit to an enpl oyer does not
automatically conpel that the activity is conpensable. Reich v.

|BP, Inc., 820 F. Supp. 1315, 1324 (D. Kansas 1993), affirnmed on

this ground, 38 F. 3d 1123 (10th G r. 1994). The court finds

that the tinme spent in the warehouse during the collection
procedure does not constitute conpensable work. The court wll
enter summary judgnent on count one and on count two, which count
is contingent on a finding that tinme spent during the collection

procedure constitutes conpensabl e work.



Count three

In count three, plaintiffs assert that the | ock-in procedure
constitutes false inprisonment. Defendant argues that plaintiffs
cannot prove the prima facie case of false inprisonnent.

To establish liability for false inprisonnent, plaintiffs
must prove each of the follow ng elenents: (1) their physical
liberty was actually restrained; (2) the defendant intended to
confine them (3) they were conscious of the confinenent; (4)
they did not consent to the confinenent; and (5) the confinenent

was not otherwi se privileged. Berry v. Loiseau, 223 Conn. 786,

820 (1992). False inprisonnent can only be based upon
ci rcunst ances that include actual restraint, threat of force or

the assertion of |legal authority. See Orgovan v. Eaton Fin.

Corp., 1996 W 155388*3 (Conn. Super. 1996).

In this instance, plaintiffs cannot prove that they were
physically or actually restrai ned because a safe avenue of escape
exi sted through the enployee exit. See Restatenent (Second) of
Torts 8 36 (1965). The evidence denonstrates that R chardson and
Ant edoneni co understood that they could exit through the enpl oyee
door during the closing procedures. The fact that opening the
enpl oyee exit door would result in an al arm soundi ng and possi bl e
enpl oyee di scipline does not give rise to an inference that
actual confinenent or threatening conduct took place. Moral
pressure or threat of losing one’s job does not constitute a
threat of force sufficient to establish that plaintiffs’ were
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involuntary restrained. See Faniel v. Chesapeake and Pot omac

Tel ephone Conpany of Maryland, 404 A 2d 147, 152 (D.C. C. App.

1979). Testinony that two nanagers once ran after an enpl oyee
who exited during closing procedures and i nfornmed her that she
woul d be suspended for her conduct does not establish a threat of
force.

Plaintiffs argue that the enployee exit was not a reasonable
means of egress because it would entail triggering an alarm A
reasonabl e nmeans of escape does not exist if the circunstances
are such as to nmake it offensive to a reasonabl e sense of decency
or personal dignity. Restatenent (Second) of Torts, 8 36 (2),
Comment a. However, the Restatenent el aborates that it is
unreasonable to refuse to utilize a neans of escape because it
entails "a slight inconvenience or requires himto commt a
techni cal invasion of another’s possessory interest...." For
exanple, as illustrated by the Restatenent, it is unreasonable to
require an unclothed individual to exit into a room of people, or
to require an individual to use an exit that woul d cause materi al
damage to her clothing. Exiting through an alarnmed door in this
i nstance does not rise to the I evel of offensiveness contenpl ated
by the Restatenent. The court will enter summary judgnment on
count three.

Count Four

In count four, plaintiff R chardson clains that she was
"constructively discharged" as a result of Costco’'s alleged
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retaliation towards her for having conplai ned about her belief
that Costco was violating the wage and hour | aws. Ri char dson
asserts her constructive discharge clainms pursuant to the FLSA,
t he Connecticut Act and Connecticut common | aw.

Upon review, the Court find that disputed issues of fact
preclude entry of sumrmary judgnment on Richardson’s cl ai m of
constructive discharge pursuant to the FLSA and the Connecti cut
General Statutes.

However, summary judgnent will enter on Richardson’s
wr ongf ul di scharge cl ai m brought pursuant to Connecticut conmon
| aw. Under Connecticut law, a common | aw claimfor w ongful
di scharge is available only where the enployee is w thout any

other renedy. Atkins v. Bridgeport Hydraulic Co., 5 Conn. App.

643, 648 (1985). Because plaintiff has a clear statutory renedy
in the FLSA, her common | aw cl ai m of wongful discharge cannot be
sust ai ned.

CONCLUSI ON

For the foregoing reasons, the defendant’s notion for
summary judgnment [doc. #46] is GRANTED in part, and DENIED in
part. Sunmary judgnment is granted as to all clains except the
claimof constructive di scharge brought pursuant to the FLSA and
t he Connecticut General Statutes. Plaintiff is instructed to
anend the conplaint in accordance with this ruling within 30 days
of this ruling s filing date.

SO ORDERED.
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WARREN W EGQ NTON, SENI OR UNI TED STATES DI STRI CT JUDGE

Dat ed at Bridgeport, Connecticut this ___ day of Septenber, 2001.
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